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DISTRICT OF MAINE

JOHN PLUMLEY,
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V. Docket No. 00-140-P-C

SOUTHERN CONTAINER, INC.,

N N N N N N N N N

Defendant

MEMORANDUM DECISION ON PLAINTIFF’'SMOTION TO STRIKE
AND RECOMMENDED DECISION ON CROSS-MOTIONS FOR
SUMMARY JUDGMENT

Both the plaintiff and the defendant have filed motions for summary judgment in this action
alleging breach of contract and violation of the Family Medical Leave Act (“FMLA”), 29 U.S.C.
§ 2601 et seg., and the Labor Management Relations Act (“LMRA™), 29 U.S.C. § 180 et seq. | deny
the motion to strike and recommend that the court deny the plaintiff’ smotion for summary judgment and

grant the defendant’ s motion for summary judgment.

|. Summary Judgment Standard

Summary judgment isappropriate only if the record shows*“that thereisno genuineissue asto any
materia fact and that the moving party is entitled to ajudgment as a matter of law.” Fed. R. Civ. P.
56(c). “Inthisregard, ‘material’ meansthat acontested fact hasthe potential to change the outcome of
the suit under the governing law if the dispute over it isresolved favorably to the nonmovant . . .. By
like token, ‘genuine means that ‘the evidence about the fact is such that areasonable jury could

resolve the point in favor of the nonmoving party .. .."”” McCarthy v. Northwest Airlines, Inc., 56



F.3d 313, 315 (1st Cir. 1995) (citations omitted). The party moving for summary judgment must
demonstrate an absence of evidence to support the nonmoving party’scase. Celotex Corp. v. Catrett,
477 U.S. 317, 325 (1986). In determining whether this burden is met, the court must view the record
in the light most favorable to the nonmoving party and give that party the benefit of al reasonable
inferences in its favor. Cadle Co. v. Hayes, 116 F.3d 957, 959 (1st Cir. 1997). Once the moving
party has made a preliminary showing that no genuine issue of material fact exists, “the nonmovant
must contradict the showing by pointing to specific facts demonstrating that there is, indeed, a
trialworthy issue.” National Amusements, Inc. v. Town of Dedham, 43 F.3d 731, 735 (1st Cir. 1995)
(citing Celotex, 477 U.S. at 324); Fed. R. Civ. P. 56(e). “Thisisespecialy truein respect to clams
or issues on which the nonmovant bears the burden of proof.” International Ass nof Machinists &
Aerospace Workers v. Winship Green Nursing Ctr., 103 F.3d 196, 200 (1st Cir. 1996) (citations
omitted).

The mere fact that both parties seek summary judgment does not render summary judgment
inappropriate. 10A C. Wright, A. Miller & M. Kane, Federal Practice and Procedure (“Wright,
Miller & Kane”) § 2720 at 327-28 (3d ed. 1998). For those issues subject to cross-motions for
summary judgment, the court must draw all reasonabl e inferences against granting summary judgment
to determine whether there are genuine issues of material fact to betried. Continental Grain Co. v.
Puerto Rico Maritime Shipping Auth., 972 F.2d 426, 429 (1t Cir. 1992). If there are any genuine
issuesof material fact, both motions must be denied asto the affected issue or issues of law; if not, one

party is entitled to judgment as a matter of law. 10A Wright, Miller & Kane § 2720.



Il. Factual Background

Thefollowing undisputed material facts are appropriately supported in the summary judgment
record.*

At dl pertinent times, the defendant operated a manufacturing plant located in Westbrook,
Maine. Defendant’s Statement of Materia Facts (“Defendant’s SMF’) (Docket No. 28) 1 1. At al
pertinent times, manufacturing employees at this plant were represented for purposes of collective
bargaining by Local 669 of the United Paperworkers International Union, AFL-CIO (“theUnion”), and
a collective bargaining agreement wasin effect. 1d. 11 2-3. The plaintiff wasfirst employed by the
defendant at its Westbrook plant on or about February 14, 1996. Id. 4. During the course of his
employment at the plant, the plaintiff filed seven grievances. 1d. 5.

The defendant discharged the plaintiff on or about March 21, 1998, whereupon the plaintiff
filed a grievance which eventualy progressed to arbitration. Id. Y 6-8. An arbitration award
reduced the plaintiff’ sdischarge to atwo-week suspension without pay. 1d. 10. Leo Parenteau, the
plant manager, became aware of the award on or about October 5, 1998 and on October 6, 1998 sent
the plaintiff aregistered letter directing him to report for work on October 12, 1998. 1d. 11 11-12.

The plaintiff was eventually paid back wages pursuant to the arbitration award. Statement of

! Theplaintiff hesfiled no opposing statement of material factsin responseto the statement of materid factsfiled by the defendant with
its motion for summary judgment as required by this court’'s Loca Rule 56(c). As aresult, dl of the assertions in the defendant’s
satement of materid facts, to the extent that they are supported by gppropriate citationsto the summary judgment record, are deemed
admitted. Locd Rule 56(e). The sameis true of the entries in the statement of additional materia facts filed by the defendant in
oppostion to the plaintiff’ smotion for summary judgment. The plaintiff’ sfailureto respond to that document asrequired by Locd Rule
56(d) meansthat thosefacts are a so deemed admitted to the extent that they are appropriately supported. Inaddition, the plaintiff has
filed adocument entitled “ Plaintiff’ s Supplementa Statement of Materia Factsre Motion for Summary Judgment” with hisreply brief in
support of his motion, Docket No. 46, and the defendant has filed a “Reply Statement of Materid Facts’ that is included in its
response to the plaintiff’s additiona statement of materid facts, Docket No. 50. Locd Rule 56 does not dlow a party to submit
additiond facts with areply brief, and neither party sought leave of court to do so. The court will disregard these documents.



Materia Factsre Motion for Summary Judgment (“ Plaintiff’ s Additional SMF’) (Docket No. 41) 1 §;
Defendant’ s Reply to Plaintiff’s Opposing Statement of Material Facts (“ Defendant’s Response to
Plaintiff’s Additional SMF") (Docket No. 50) 118. During the twelve months preceding the plaintiff’s
recall to work on October 12, 1998 he had actually worked 851.25 hours for the defendant.
Defendant’s SMF ] 13.

The plaintiff had started a small business with three friendsin 1998. Statement of Material
Facts re Motion for Summary Judgment (“Plaintiff’'s SMF’) (Docket No. 32) | 6; Defendant’s
Responseto Plaintiff’ s Statement of Materia Facts (“ Defendant’ sResponsive SMF’) (Docket No. 38)
1 6. They opened a club with live nusic. Id. Later the plaintiff became primarily responsible for
operating the club and scheduling coverage. 1d. After his1998 termination the plaintiff worked full
time at the club. Id. 7. He worked full-time at the club from July 4, 1998 until it closed on
December 30, 2000. Defendant’s SMF §15. Hereceived Parenteau’ s|etter on October 7, 1998 and
was unhappy with the return-to-work date of October 12 because it only gave him two business days
to sort out coverage for the following week at theclub. Plaintiff’s SMF ] 7; Defendant’ s Responsive
SMF 7. He met with Parenteau on October 8 and requested afew days delay in hisreturn to work;
thisrequest was denied. 1d. The plaintiff reported to the plant on October 12, 1998 but worked only
two hours out of his eight-hour shift in order to attend to hisbusiness at the club. Defendant’s SMF |
18.

The plaintiff did not report to work the next day. Id. §19. Hecalled into the plant and left a
message that he would be late for his shift and might not be in at all. Paintiff’'s SMF { 10;
Defendant’ s Responsive SMF §10. Specifically, the plaintiff testified that he remembered saying

[T]here' sproblemswith my dad. 1I’m going to seehim. I’m goingto

try to make it back to work. 1’ll be late, but I’m going to try to make it back
and work.



Defendant’s SMF  34; Deposition of John M. Plumley (“Plaintiff’s Dep.”) at 59. The plaintiff’'s
father had been hospitalized in Boston from October 4, 1998 up to and including October 14, 1998.
Defendant’ sSMF 129. The plaintiff visited hisfather in the hospital on October 13, 1998. 1d. 131-
32. When the plaintiff arrived at the plant the following day he was told to see Parenteau, who fired
him after abrief discussion. Plaintiff’sSMF §11; Defendant’ s Responsive SMF § 11. Parenteau told
the plaintiff that he was being fired for job abandonment. Defendant’s SMF § 20. In response, the
plaintiff told Parenteau “something along the lines of, well, looks like we' re going to haveto grieve
thisonealso.” 1d. §22.

The plaintiff invoked the Union grievance process and a grievance wasfiled on his behalf by
the shop steward on or about October 15, 1998. Plaintiff’s SMF {12, Defendant’ sResponsive SMF
12; Defendant’s SMF 1 23. The written grievance stated, inter alia, that the plaintiff was*“not given
enough timeto get hishiss[sic] inorder.” Defendant’s SMF §23. The company denied the grievance
and the Union did not submit the grievance to arbitration. Defendant’s SMF {1 24-25. Loca 669
abandoned that grievance and several others. Plaintiff’s SMF 1 13; Defendant’ s Responsive SMF |
13. Theplaintiff wasrepeatedly told by Union personnel that the Union wasworking on hisgrievance
and later was told that the paperwork had been lost. Plaintiff’s Additional SMFY 17; Defendant’s
Response to Plaintiff’s Additional SMF 17.> The plaintiff learned in November 1999 that the
grievance “had never been followed up with the necessary request for arbitration in the time limits
allowed.” Id. 118. A Mr. Lestage, whose position with the defendant or the Unionis not specified
by the plaintiff, told the plaintiff on November 11, 1999 that the Union would not take the case to

arbitration because the required notice to arbitrate had not been given. 1d. 11 18-19.

2 The defendant’ s response to this paragraph of the plaintiff’s additional statement of material facts purportsto deny it, but the denial
does not addressthe portions of the paragraph recited above and, in any event, citesonly to anonexistent paragraph of the affidavit of
Michael Landry (Docket No. 33). Becausethe plaintiff’ s supplemental affidavit (Docket No. 40) does support the recited materid, it
(continued on next page)



The applicable collective bargaining agreement contains athree-step grievanceand arbitration
procedure which requires grievances to be presented within five days after occurrence. Defendant’s
SMF 135. If the company responseto the grievance is unsatisfactory, the grievance must be presented
in writing. 1d. If the grievance remains unresolved after completion of Step 11 of the grievance
procedure, either party may serve arequest for arbitration within five days of the company’ sanswerin
Step I1. 1d.

[11. Discussion
A. Motion to Strike

The plaintiff asksthiscourt to strike six of the defendant’ s denials of the statement of material
facts that he submitted in support of his motion for summary judgment and nine of the paragraphs
included in the separate statement of material facts submitted by the defendant in opposition to his
motion, al of which are found in Docket No. 38. Plaintiff’s Motion to Strike (“ Strike Motion”)
(Docket No. 48). The motion seeks to strike these paragraphs either on the grounds that particular
paragraphs are not supported by the proffered citationsto therecord, that they areirrelevant, that they
are supported only by citations to evidence that is inadmissible or that they are supported only by
citation to the Parenteau deposition, which the plaintiff contends may not be used to support amotion
for summary judgment.®

The motion to strike wasfiled on August 10, 2001. Docket. Most of the grounds stated with
respect to each specific paragraph the plaintiff requeststhe court to strike may fairly be characterized
as denials or qualifications of the subject matter of those paragraphs. Such responses should have

been madein thereply statement of material factsrequired by thiscourt’sLoca Rule 56(d) rather then

must be deemed admitted under these circumstances.

3 Curioudy, the plaintiff does not indudein hismotion paragraphs 1, 10-12 and 26- 28 of the statement of material facts submitted by
the defendant in support of its motion for summary judgment (Docket No. 28), each of which is supported solely by acitation to the
(continued on next page)



in aseparate motion to strike. The plaintiff’ sfailureto file such aresponse means that the additional
facts included in Docket No. 38 are deemed admitted, to the extent that they are supported by the
citations given to the summary judgment record, by operation of Local Rule 56(f), and the plaintiff
cannot be allowed to circumvent thisrule by filing a separate motion to strike. The plaintiff’smotion
to strike nine of the paragraphsin the defendant’ s separate statement of material facts should therefore
be disregarded.

Evenif that were not the case, the motion fails on its merits. Asthe basisfor hismotion with
respect to paragraphs 3, 10 and 11 of the defendant’ sdenials of his statement of material factsand all
nine paragraphs of the defendant’ sadditional statement of material facts, the plaintiff contendsthat the
defendant may not rely on the corporate deposition given by Parenteau because Fed. R. Civ. P. 32
allowsthe use of depositionsonly by aparty adverseto the corporate deponent. StrikeMotionat 7-8.

The plaintiff’s position is simply incorrect.

Rule 32(a)(2) simply providesthat a deposition taken pursuant to Rule 30(b)(6) may be used
at trial by an adverse party “for any purpose.” Rule 56(c) allows the use of “pleadings, depositions,
answersto interrogatories, and admissions, together with the affidavits, it any” to support amotion for
summary judgment. Theplaintiff’sposition isthat aparty seeking summary judgment must provide by
affidavit the same evidence already given under oath at deposition. That empty and duplicative stepis
not required by the rules at issue. While my research haslocated no reported case law dealing with
this question in the specific context of Rule 32(a)(2), case law dealing with the language of Rule 32(a)
to the effect that a deposition may be used at trial against any party who was present or represented at

the taking of the deposition holds that the use of such deposition testimony in support of amotion for

Parenteau deposition.



summary judgment isnot proscribed.* See, e.g., Hoover v. Switlik Parachute Co., 663 F.2d 964, 967
(9th Cir. 1981); SEC v. Antar, 120 F.Supp.2d 431, 445-46 (D. N.J. 2000). Thisholding isconsistent
with the Supreme Court’ sdiscussion of an argument that amotion for summary judgment could not be
granted in the absence of supporting affidavits:

In caseslike theinstant one, where the nonmoving party will bear the burden

of proof at trial on a dispoditive issue, a summary judgment motion may

properly be madeinreliance solely on the“ pleadings, depositions, answers

to interrogatories, and admissions on file.” Such a mation, whether or not

accompanied by affidavits, will be“made and supported as provided in this

rue....”
Celotex Corp. v. Catrett, 477 U.S. 317, 324 (1986). It is also consistent with the analysis of the
leading commentators on the rules of civil procedure.

Rule 32(a) governsthe use of adeposition at thetrial or upon the hearing

of a motion or an interlocutory proceeding. In addition Rule 56(c)

specificaly alows depositions to be considered on a motion for summary

judgment. Indeed depositions can be used more freely on motions than the

rulewould seemtoindicate. A depositionisat least asgood as an affidavit

and should be usable whenever an affidavit would be permissible, even

though the conditions of the rule on use of a deposition at trial are not

satisfied.
8A C. Wright, A. Miller & R. Marcus, Federal Practice and Procedure 82142 at 164 (2d ed. 1994).
The defendant may rely on Parenteau’ s deposition testimony in support of its motion for summary
judgment.

With respect to the remaining denials challenged by the plaintiff, paragraphs 9, 15 and 16,

while | note that the defendant’ s denia of paragraph 9 is non-responsive, none of the specific factual

points contested by the plaintiff ismaterial to resolution of the motionsfor summary judgment. Itisnot

necessary to consider further the reasons advanced by the plaintiff for striking those assertions.

* The sole case cited by the plaintiff in support of his assertion that “[t]here appearsto be asplit in authority on this point,” Plaintiff's
Reply Memorandum (Docket No. 53) at 2, Taylor v. Rederi A/SVolo, 249 F. Supp. 326, 328 (E.D. Pa. 1966), was overturned on
apped, with the Third Circuit specificaly declining to rule on this question, Taylor v. Rederi A/SVolo, 374 F.2d 545, 549 (3d Cir.
(continued on next page)



The plaintiff’s motion to strike is denied.
B. The Moationsfor Summary Judgment
1. Count Il (Breach of Contract). The defendant contendsthat the plaintiff’sclaimin Count 11 that the
defendant breached the collective bargaining agreement, Plaintiff’s Revised Second Amended
Complaint (Docket No. 20) 1 13-15, is pre-empted by the LMRA, whichisthe basisfor Count | of
the revised second amended complaint, Defendant’ sMotion for Summary Judgment, etc. (“ Defendant’s
Motion”) (Docket No. 27) at 7-9. The plaintiff does not respond to this portion of the defendant’s
motion and does not mention Count I1 in his own motion.
Under this court’slocal rules, a party who failsto file atimely objection to a motion, or an
identifiably separate part of amotion, isdeemed to have waived objection to themotion or that part of
the motion. Because the instant motion isone for summary judgment, however, the court’ s gpproach
must be somewheat different.
It is well-established law in this district . . . that Federa Rule of Civil
Procedure 56 requires the Court to examine the merits of a motion for
summary judgment even though anonmoving party failsto object asrequired
by Local Rule [7(b)].

FDIC v. Bandon Assoc., 780 F. Supp. 60, 62 (D. Me. 1991).

Section 301 of the LMRA, 29 U.S.C. § 185, pre-emptsastate-law claim “wherever acourt, in
passing upon the asserted state-law claim, would be required to interpret a plausibly disputed
provision of acollective bargaining agreement.” Martinv. Shaw' s Super markets, Inc., 105 F.3d 40,
42 (1st Cir. 1997). Here, the only contract alleged to have been breached is a collective bargaining
agreement. Plaintiff’ s Revised Second Amended Complaint 4, 14. The only way inwhich acourt

could determine whether that contract had been breached by the defendant would be tointerpret oneor

more provisionsof it. Sincethe resolution of Count 11 would necessitate “analysis of, or substantially

1967).



depend[] on the meaning of, a collective bargaining agreement,” the claim is pre-empted, Quesnel v.
Prudential Ins. Co., 66 F.3d 8, 10 (1st Cir. 1995), and the defendant is entitled to summary judgment
on this count.
2. Count Il — FMLA. The defendant contends that the plaintiff has not presented evidence to
establish that he was an “eligible employee”’ entitled to invoke the protections of the FMLA, that he
took leave on October 13, 1998 to care for hisill father or that he provided the defendant with
sufficient notice of hisintent to take FMLA leave. Defendant’s Motion at 2-7.
In order to establish aprimafacie casefor aFMLA violation, aplaintiff

must show that (1) heis protected under the Act; (2) he suffered an adverse

employment decision; and (3) either he was treated less favorably than an

employee who had not requested FMLA leave or the adverse decision was

made because of his request for leave.
Watkinsv. J & SQil Co., 164 F.3d 55, 59 (1st Cir. 1998). Thedefendant challengesthe plaintiff’s
ability to establish the first element of this test.

The statute provides that

an eligible employee shall be entitled to a total of 12 workweeks of leave
during any 12-month period for one or more of the following:

(C) In order to care for the spouse, or son, daughter, or parent, of the
employee, if such spouse, son, daughter, or parent has a serious health
condition.

29 U.S.C. 8§ 2612(a)(1). An*“eligible employee” isdefined as

an employee who has been employed —

(i) for at least 12 months by the employer with respect to whom leave is
requested under section 2612 of thistitle; and

(i) for at least 1,250 hours of service with such employer during the
previous 12-month period.

29U.S.C. §2611(2)(A). Findly, “[f]or purposes of determining whether an employee meetsthe hours
of servicerequirement . . . thelegal standards established under section 207 of thistitle shall apply.”

29U.S.C. 8§2611(2)(C). Under that section of the Fair Labor Standards Act (“FLSA”), anemployee's

10



“regular rate” is defined to exclude “payments made for occasiona periods when no work is
performed due to vacation, holiday, illness, failure of the employer to provide sufficient work, or
other smilar cause . . . and other similar payments to an employee which are not made as
compensation for his hours of employment.” 29 U.S.C. § 207(e)(2).

The plaintiff actually worked only 851.25 hoursfor the defendant in the twelve months before
he claims entitlement to FMLA protection.” Therefore, the defendant asserts, he is not an digible
employee under the Act. Defendant’sMotion at 3. The plaintiff contendsthat the hoursfor which the
arbitrator awvarded him back pay must be added to this figure, generating atota in excess of 1,250
hours. Plaintiff’s Motion for Summary Judgment (“Plaintiff’sMotion™) (Docket No. 30) a 6-7. The

period after the plaintiff’ sfirst termination and before the arbitration award was within the

® Defendant’s SMF §13. The plaintiff submitted no denia of this assertion in the form required by Local Rule 56; inasmuch asit is
properly supported, it is deemed admitted. The plaintiff nonethel ess attacks the affidavit of Leo Parenteau (“ Affidavit in Support of
Defendant’ sMotion for Summary Judgment,” Docket No. 29)(“ Parenteau Aff.”) cited by the defendant in support of thisparagraphin
itsmemorandum of law in opposition to the defendant’ smotion. Plaintiff’ s Opposition to Summary Judgment (“ Plaintiff’ s Opposition”)
(Docket No. 39) at 10 n.6. The defendant contendsthat, because Parenteau testified at hisdeposition thet he did not know how many
hours the plaintiff had actually worked in the twelve months preceding October 13, 1998, his affidavit dating that figure conditutes
impeachment of his own testimony and must be disregarded. 1d. To the contrary, nothing in Parenteau’ s affidavit contradicts his
deposition testimony, in which hemerely said that he could not give the actua number until he consulted the records and cal cul ated the
number himsalf. Deposition of John Parenteau (“ Parenteau Dep.”) at 10-11. Parenteau’ saffidavit makesclear that he subsequently
didso. Parenteau Aff. §17. A party may not createitsown issue of fact by an affidavit contradicting prior deposition testimony, but it
is“not precluded from daborating upon, explaining or darifying prior testimony elicited by opposing counsd,” Messick v. Horizon
Indus., Inc., 62 F.3d 1227, 1231 (9th Cir. 1995), and that is al that has happened here.

11



twelve months immediately preceding October 13, 1998. In the dternative, the plaintiff argues, the
defendant is estopped to rely on afigure that does not include the hours that the plaintiff would have
worked had he not been erminated by the defendant, a termination that was overturned by the
arbitrator.® 1d. at 7.

“[A]ccording to the clear language of the FLSA and its regulations, neither paid leave nor
unpaid leave are included in any calculation of ‘hours of service’ under the FMLA.” Robbinsv.
Bureau of Nat’'l Affairs, Inc., 896 F. Supp. 18, 21 (D. D.C. 1995). See also Nelson v. City of
Cranston, 116 F.Supp.2d 260, 266 (D. R.I. 2000) (hours of service under FMLA include only hours
actually worked); Kosakow v. New Rochelle Radiology Assocs., P.C., 88 F.Supp.2d 199, 205 (S.D.
N.Y. 2000) (“hours worked” does not include time paid, only time actually spent working).

The plaintiff cites 29 C.F.R. § 825.110(b) in support of hisposition. Plaintiff’sMotion at 7.
However, that regulation deals only with the cal cul ation of the twelve months of employment required
by 29 U.SC. § 2611(2)(A)(i)). The issue at hand concerns the application of 29 U.S.C.
§2611(2)(A)(ii). That calculation is addressed by 29 C.F.R. § 825.110(c), which adopts the
principles of the FLSA, refersto the regulationsimplementing those principles, and speaksin terms of
“actual hoursworked.” The parties cite no case law precisely on point, and my research haslocated
none. However, the fact remainsthat the plaintiff did not actually work morethan 851.25 hoursfor the
defendant in the twelve months immediately preceding October 13, 1998. Under any reasonable
application of the FLSA definitions and case law, that means that he is not eligible for FMLA
protection, even though he may have been paid, at the arbitrator’ s behest, for 400 or more additional

hours when he did not actually work.

® Thisissue was raised, but not resolved, in Thoele v. United States Postal Serv., 996 F. Supp. 818, 821-22 (N.D. Il1. 1998).

12



The partiesoffer little authority that ishelpful in addressing the plaintiff’ sestoppel clam. The
manner in which the plaintiff presents his argument provides it with a certain initial appeal — the
defendant should not be able to avoid its FMLA obligations as a result of conduct found to be
wrongful by an arbitrator. The only reported decisionsin which estoppel isaddressed in connection
withthe FMLA deal with aspecificregulation, 29 C.F.R. 8 825.110(d), which providesthat, when an
employee requests FMLA leave in advance and the employer fails to inform the employee that he or
sheisineligible for such leave, the employee will be deemed dligible even though he or she has not
worked for the employer the requisite 1,250 hours within the previous 12-month period. Most of the
courts that have addressed estoppel claims based on this regulation have held that the regulation is
invalid. E.g., Brungart v. Bellsouth Telecomms., Inc., 231 F.3d 791, 795-96 (11th Cir. 2000);
Dormeyer v. Comerica Bank-1llinois, 223 F.3d 579, 582 (7th Cir. 2000); Scheidecker v. Arvig
Enters., Inc., 122 F.Supp.2d 1031, 1045 (D. Minn. 2000) (citing cases). Those courtsthat discussin
dicta the possibility that the doctrine of estoppel may be applicableto an FMLA clam do sointerms
of an employee’ sreliance on amideading statement or silence by the employer. E.g., Dormeyer, 223
F.2d at 582. Here, the plaintiff has not presented any facts that might allow the drawing of a
reasonable inference that he was mided in any way by the defendant’s actions. See generally
LaChapellev. Berkshire Life Ins. Co., 142 F.3d 507, 510 (1st Cir. 1998). Accordingly, to the extent
that the plaintiff means to invoke the doctrine of equitable estoppel, his claim must fail.

If the plaintiff means instead to invoke the doctrine of collateral estoppel, in essence
contending that the arbitrator’ s findings bind the employer in the FMLA context, acloser questionis
presented. Before reaching that question, however, it is necessary to address the defendant’s
contention that the plaintiff has waived any collatera estoppel argument by raising it only in a

perfunctory manner. Defendant’s Supplemental Memorandum of Law (Docket No. 55) a 4-5. The

13



plaintiff’ sonly specific mentions of collateral estoppel appearsin hismemorandum submitted inreply
to the defendant’ s opposition to his motion for summary judgment. Ordinarily, when a party first
raises an issue or argument in areply memorandum, the court will not consider it. Inre One Bancorp
Sec. Litig., 134 F.R.D. 4,10n.5 (D. Me. 1991). Inthiscase, however, | determined that it ispossible
to conclude that the plaintiff’ sgenera referencesto estoppel in both hismotion for summary judgment
and his opposition to the defendant’s motion included both equitable and collateral estoppel and
ordered the defendant to brief the collateral estoppel issue. Order (Docket No. 54). Accordingly, the
issue is before the court at this point.
In full, the plaintiff discusses collateral estoppel asfollows:

However, under the [FMLA the defendant] is barred by the collatera
estoppel effect of the arbitrator’ s decision reinstating Mr. Plumley with all
seniority and “without loss of pay.” Southern reinstated him and paid him
wagesfor that time, precluding it from now claiming that he was not entitled
to credit for those wages under the FMLA and, in turn, the FMLA as[sic]
hours worked because they were hours paid under the terms of the union
contract (Article X) asordered by the arbitrator in his decision of September
25, 1998.

Numerous courts have stated that estoppel may apply to FMLA cases. See,
e.g., Kosakow v. New Rochelle Radiology Assocs., 88 F.Supp.2d 199, 209
(S.D.N.Y. 2000). Here Southerniscollaterally estopped by the effect of the
arbitrator’ sruling that Mr. Plumley wasto be reinstated as an employee with
no adverse effects other than atwo week suspension.’

Plaintiff’s Reply Memorandum re Summary Judgment (Docket No. 47) at 2 & n.2 Theargument fails
to suggest why the doctrine of collateral estoppel is applicable under the circumstances and cites no

specific section of the FMLA that bars the defendant from arguing that the plaintiff isnot eligible for

" Thearhitrator did not in fact rulethat the plaintiff wasto be reinstated “with no adverse effects’ other than the suspension. Theaward
specificdly ordersthe defendant to “ reinstate Plumley to hisformer position without loss of seniority and without loss of pay except for
the period of hissuspension, dl as set forth above,” and states above that order that “Plumley should be reinstated with backpay (less
the two-week suspension, interim earnings and unemployment benefits, if any), full benefitsand seniority.” Opinionand Award, Inthe
Matter of Arbitration Between Southern Container, Inc. and United Paperworkers' Internationa Union. . . Grievance: John Plumley
Discharge, attached to Plaintiff’s Dep. asExh. 7, at 7. Possble “adverse effects’” are not mentioned in the opinion and award.

14



FMLA coverage. Thisisaminimal presentation, barely sufficient to avoid application of the doctrine
of waiver. The only case law cited by the plaintiff in support of his argument is a single federa
district court opinion that declines to address aplaintiff’s claim of estoppel based on an employer’s
alleged failure to post notices about FMLA digibility required by federal regulation. Kosakow, 88
F.Supp.2d at 209. Even if that court had addressed the issue, it is clearly distinguishable from the
factual basis of the plaintiff’s claimin this case.

Theplaintiff failsto discussapplicablelaw. The preclusive effect of an arbitration award that
has not been confirmed by a court is determined by the applicable state law. Wolf v. Gruntal & Co.,
45 F.3d 524, 527 n. 3 (1<t Cir. 1995). The collective bargaining agreement, a copy of which is
Exhibit 3 to the plaintiff’s deposition, does not specify any state law that the parties agree will be
applicable to its terms. Since the collective bargaining agreement was apparently negotiated and
executed in Maine and governs events that take place only in Maine, Maine law should apply.
However, there is apparently no Maine law on thisissue, and my research has unearthed no reported
decision of the Maine Law Court sufficiently similar on itsfactsto allow the drawing of areasonable
inference about what that court’ s position would likely be. The plaintiff choseto bring hisclaimina
federa court; the FMLA explicitly providesthat such claims may be brought in state court. 29 U.S.C.
§2617(8)(2). Theplaintiff cannot now expect this court to blaze new trailsin state law in the absence
of any “well-plotted road map showing an avenue of relief that the state’ s highest court would likely

follow.” Ryanv. Royal Ins. Co. of Am., 916 F.2d 731, 744 (1st Cir. 1990).2

8 WhileRyan and its progeny, e.g., Andrade v. Jamestown Hous. Auth., 82 F.3d 1179, 1186-87 (1t Cir. 1996), basethisprinciple
in part on thefact that the proceedingsinvolved were brought by invoking thefederd court’ sdiversity jurisdiction, and theinstant case
is based on federd question jurisdiction, that facts that the federal statute at issue provides for state-court jurisdiction and that the
plaintiff invokes a state common-law doctrinein order to assert hisdigihility for rdief under the federd statute makethisline of cases
goplicablein this case aswell.
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Accordingly, the plaintiff hasfailed to establish hiseligibility under the FMLA and hismotion
for summary judgment on thisclaim must be denied. Unfortunately, given thefacially appedling nature
of his contention that the only reason he is not eligible for FMLA protection is that the defendant
wrongfully prevented him from working sufficient hours in the relevant time period, this failure of
argument requires, as a matter of law, that the defendant’s motion for summary judgment be granted
due to afailure of proof on thefirst element of the Watkins test.

Thisoutcome makesit unnecessary to consider the defendant’ stwo alternative argumentswith
respect to the plaintiff’ sFMLA eligibility. However, because an analysis of those arguments may be
useful in further proceedings, | will addressthem here briefly. First, the defendant contends that the
plaintiff does not qualify for FMLA protection because he provided no carefor hisfather ontheday in
guestion but rather that he *just [hung] out” in hisfather’ shospital room. Defendant’sMotion at 3-4.
The plaintiff points to 29 C.F.R. § 825.116, which implements 29 U.S.C. §2613(b)(4)(A), which
defines sufficient certification when an employer requires certification to support arequest for leave
under 29 U.S.C. § 2612(a)(1)(C), the statutory section upon which the defendant bases its argument.
That regulation states that the term “needed to carefor” in section 2613(b)(4)(A) (certification shall
be sufficient if it states that the employee “is needed to care for” a parent) “includes providing
psychological comfort and reassurance which would be beneficia toa. . . parent with aserious health
condition who isreceiving inpatient . . . care.” 29 C.F.R. § 825.116. The record evidence does not
rule out the possibility that the plaintiff was providing such comfort and reassurance to his father on
the day in question. Indeed, the record includes the affidavit of the plaintiff’s father stating that the
plaintiff’s visits while he was hospitalized “were very comforting and reassuring.” Affidavit of
Leland Plumley (Docket No. 36) 5. The defendant would not be entitled to summary judgment on

this basis.
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The defendant’ s second aternative argument is that the plaintiff failed to give proper notice
under 29 U.S.C. § 2612(e) that he was taking October 13 off in order to care for his father.
Defendant’ sMation at 4-5. Recognizing that the plaintiff could not in any event have provided the 30
days notice required in circumstances where the necessity for leaveis foreseeable,® see Srickland v.
Water Works & Sewer Bd. of City of Birmingham, 239 F.3d 1199, 1208 (11th Cir. 2001), the
defendant contends that the plaintiff did not provide it with notice sufficient to make it aware that his
absence was due to a reason that potentially qualified for FMLA protection, id. at 1208-09. The
defendant basesits argument on the plaintiff’ s deposition testimony that when he called the defendant
on October 14 he remembered saying, “[T]here’ s problems with my dad. 1I'm going to see him.”
Defendant’ s SMF ] 34. This statement, the defendant contends, does not refer to the plaintiff’ sfather’s
health and so isinsufficient. Defendant’s Reply to Plaintiff’s Opposition to Defendant’s Motion for
Summary Judgment (“ Defendant’s Reply”) (Docket No. 49) at 8. In response, the plaintiff relieson
the statement in his affidavit to the effect that when he called in he “left a message explaining that |
was going to Boston to see my father who had aseriousillnessand was hospitalized.” Plaintiff’ s Aff.
1 10. The defendant responds that this statement “is in direct conflict with both his deposition
testimony and written records created contemporaneoudy with thisincident.” Defendant’ sReply at 8.

To the extent that this response may be taken asarequest to strike the relevant portion of the affidavit
dueto contradiction of earlier deposition testimony, no such contradictionisapparent. Theplaintiff’s
affidavit does not necessarily impeach his deposition testimony. See generally Colantuoni v. Alfred
Calcagni & Sons, Inc., 44 F.3d 1, 4-5 (1st Cir. 1994). To the extent that the written recordsto which
the defendant refers do not refer to the plaintiff’ s father’ sillness, that evidence goesto the weight of

the plaintiff’s testimony. It does not make that testimony inadmissible. Accordingly, the defendant

® The plaintiff’ s father was admitted to the hospita only on October 4. Defendant’s SMF 1 29.
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would not be entitled to summary judgment on the basis of the alleged insufficiency of the notice
provided by the plaintiff under the FMLA.

3. Count | —LMRA. The defendant contendsthat the plaintiff’ SLMRA claimisuntimely and that he
hasfailed to adduce any evidence that the Union breached its duty of fair representation, anecessary
predicate to hisdirect claim under the statute. Defendant’ sMotion at 9-18. The plaintiff contendsthat
the defendant’ s termination of his employment breached the collective bargaining agreement and that
he may bring this claim directly because he has produced evidence that the Union breached its duty of
fair representation by failing to pursue his grievance on thisissue. Plaintiff’s Motion at 9-11. In
responseto the defendant’ stimeliness argument, the plaintiff assertsthat the Union concealed thefact
that it had not proceeded with his grievance until November 1999, making this action timely.
Plaintiff’s Opposition at 21-22.

Ordinarily, a plaintiff who is covered by a collective bargaining agreement may not sue his
employer for breach of that agreement until he has exhausted the grievance procedure provided by the
agreement. Vaca v. Spes, 386 U.S. 171, 184 (1967). Here, the plaintiff submitted a grievance in
connection with histermination, Plaintiff’s SMF 1 12; Defendant’ s Opposing SMF 12, but the union
did not submit the grievance to arbitration, Defendant’'s SMF 25, which was the next step
contemplated by the collective bargaining agreement. Thus, the grievance procedure was not
exhausted. An exception to the exhaustion requirement exists where the employee alleges that the
union has breached its duty of fair representation in connection with his claim.

[T]he wrongfully discharged employee may bring an action against his
employer in thefact of adefense based upon the failure to exhaust contractua
remedies, provided the employee can prove that the union as bargaining agent

breached its duty of fair representation in its handling of the employee’s
grievance.
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Vaca, 386 U.S. at 186. The plaintiff hasalleged such abreach. Revised Second Amended Complaint
1 10.
i. Statute of Limitations

Claims of breach of a collective bargaining agreement that require proof of a breach of a
union’s duty of fair representation are subject to a six-month statute of limitations. Grahamv. Bay
Sate GasCo., 779 F.2d 93, 94 (1<t Cir. 1985). The cause of action “ ariseswhen the plaintiff knows,
or reasonably should know, of the acts congtituting the union’s alleged wrongdoing.” Id. Here, the
defendant contends that the plaintiff “lacksany explanation for the nineteen (19) month delay” between
his termination and the filing of this action. Defendant’s Motion at 15. Of course, a grievance was
filed in this case, on or about October 15, 1998, Defendant’ s SMF ] 23, and the appropriate date on
which to begin to apply the limitations period is not the date of the plaintiff’s termination. If there
were no other evidence, the period would run from the expiration of the five-day period for requesting
arbitration established by Article XV1 of the collective bargaining agreement, Defendant’s SMF |
35.1° No such date is specified in the summary judgment record, but it is obvious that the date would
be much more than six months before this action was filed.

However, the plaintiff has provided additiona evidencewhich he usesto support an argument
that he neither knew nor reasonably should have known until November 11, 1999 that the Union failed
to request arbitration of his grievance, because the Union concealed that information from him.
Plaintiff’ s Opposition at 21-22; Plaintiff’s SMF 13, Defendant’ s Opposing SMF 1 13; Supplemental

Affidavit [of John Plumley] in Opposition to Defendant’ s Motion for Summary Judgment (“ Plaintiff’s

10 The Union's dleged failure to request arbitration is the only relevant breach of its duty of fair representation for purposes of this
cdam. Theplaintiff’sopposition to the defendant’ s motion for summary judgment takesthe position that the Union’ saleged cover-up
of itsfailure to meet the contractua deadline wasitsdlf abreach of the relevant duty, Plaintiff’s Opposition at 23, but those eventsdid
not themsalves prevent the grievance from proceeding through the contractud grievance process. Only thefailureto request arbitration
in atimely manner had that effect.
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Supplemental Aff.”) (Docket No. 40) 11 6-10. Specifically, the plaintiff allegesthat he repeatedly
tried to get information from the Union about the status of his grievance but was told only that the
Union was working on it and later that the Union had lost the paperwork but was working on it.
Plaintiff’s Supplemental Aff. §116-7. In August 1999 the Union local merged into another local. 1d.
19. OnNovember 11, 1999 the plaintiff wasinformed by Lestagethat atimely request for arbitration
had not been filed on his grievance. 1d.

The defendant contends that the plaintiff should have known of any breach by the Union of its
duty of fair representation by failing to seek arbitration in atimely manner due to the passage of time,
given hisfamiliarity with the collective bargaining agreement and the passage of time. Defendant’s
Opposition at 15-16."* In Matter v. Bethlehem Steel Corp., 797 F. Supp. 441 (W.D. Pa. 1992), the
court held that, given the short time limits set forth in the coll ective bargaining agreement for initiating
each step in the grievance procedure, the plaintiff should have become aware that the union was not
pursuing his grievance at some point prior to the six month limitations period, id. at 445-46. Under the
circumstances, the plaintiff “ should have realized that the time limits set forth in the Agreement had
expired and should then have made appropriateinquiries.” 1d. at 446. Becausetheplaintiff did not do
so, the court found that the statutory limitations period had expired and dismissed hisclaim. 1d.

The difference here is that the paintiff offers his own testimony that he made appropriate
inquiries and was affirmatively misled by the Union. 1nthe absence of any evidence to the effect that
arbitrations were always held on all grievances filed at the defendant’ s Westbrook plant within a

period significantly shorter than the thirteen monthsthat el apsed before the plaintiff allegesthat he was

! The defendant aso contends that the plaintiff’ s proffered evidence concerning what hewastold by individuds heidentifies only as
“union personnd,” Plaintiff’s Supplementd Aff. 7, isinadmissible hearsay and thus may not be considered in connection with this
moation, Defendant’s Opposition at 15. However, the plaintiff does not offer what he reportsthat these individuals said to him for the
truth of the matter asserted; indeed, he plainly offers their satementsto him aslies. He offers this information as evidence of his
reasonable lack of knowledge and accordingly it is not hearsay. F. R. Evid. 801(c).
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informed about the true state of affairs and that the plaintiff was aware of thisfact, thistestimony is
sufficient to avoid the entry of summary judgment on the basis that he should have been aware of the
Union’ saleged breach of itsduty to him. The defendant does not offer any evidence that suggeststhat
the plaintiff had actual knowledge of this aleged breach.
ii. Breach of the Union’s Duty
The defendant argues that the plaintiff has submitted nothing more than “speculation or
surmise”’ as evidence to support his claim that the union breached its duty of fair representation.
Defendant’ s Opposition at 11. “A breach of the statutory duty of fair representation occursonly when
aunion’ sconduct toward amember of the collective bargaining unit isarbitrary, discriminatory, or in
bad faith.” Vaca, 386 U.S. at 190. Here, the plaintiff contends only that the Union’s conduct was
arbitrary. Plaintiff’sMotion at 10-11; Plaintiff’s Opposition at 19-20, 22. Indeed, thereislittleor no
evidencein the summary judgment record that would allow areasonabl e factfinder to characterize the
Union’'s aleged conduct as discriminatory or in bad faith.
To surviveamotion for summary judgment, aplaintiff alleging abreach of

the duty of fair representation must set forth concrete, specific facts from

which one caninfer aunion’ s hostility, discrimination, bad faith, dishonesty

or arbitrary exercise of discretion.
Gold v. Local Union No. 888, U.F.C.W.,, AF.L.-C.I.O, 758 F. Supp. 205, 208 (S.D. N.Y. 1991)
(internal quotation marks and citation omitted).

While arbitrary conduct is a breach of a union’s duty, the test for

determining whether particular conduct is arbitrary can be quite forgiving.

Courts should not substitute their judgment for that of the union, eveniif, with

the benefit of hindsight, it appears that the union could have made a better

call. Thus, aunion’s actions are considered arbitrary only if in light of the

factual and legal landscape, these actions are so far outside awide range of

reasonableness as to be irrational. . . . [O]nly an egregious disregard for

union members rights constitutes a breach of the union’s duty. What is

required to be shown goes considerably beyond the requirements of a
mal practice sulit.
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Garciav. Zenith Elecs. Corp., 58 F.3d 1171, 1176 (7th Cir. 1995) (internal punctuation and citations
omitted). “The grievance processes cannot be expected to be error-free.” Hinesv. Anchor Motor
Freight, Inc., 424 U.S. 554, 571 (1976). Themerefailureto takethe disputeto arbitration doesnotin
itself establish liability. Vaca, 386 U.S. at 191-95. The processing of a meritorious grievancein a
perfunctory manner “may be aviolation of the duty of fair representation.” Sarnelli v. Amalgamated
Meat Cutters & Butcher Workmen of N. A., 457 F.2d 807, 808 (1st Cir. 1972). Cf. Boggessv.

Heritage Cadillac, Inc., 687 F. Supp. 417, 422 (N.D. 111. 1988) (* Mere negligence on the part of the
union, or perfunctory handling of a possibly meritorious grievance, is not sufficient misconduct to
support an action for breach of duty of fair representation. Grant v. Burlington Industries, 832 F.2d
76, 79 (7th Cir. 1987).”); Bazarte v. United Transp. Union, 429 F.2d 868, 872 (3d Cir. 1970)

(negligence or poor judgment not enough).

The defendant cites Giordano v. Local 804, Int'l| Bhd. Of Teamsters, Chauffeurs,
Warehousemen & Helpers of Am., 634 F. Supp. 953 (S.D. N.Y. 1986), in which the court held that
fallure to file atimely request to proceed to arbitration was not sufficiently arbitrary to constitute a
breach of the union’ sduty of fair representation, but in that case the court found that the union “acted in
good faith and reasonable reliance on past practice,” because the employer had never previously
invoked the filing deadline established by the collective bargaining agreement, id. at 956. Thereisno
evidence of such apast practiceinthiscase. The evidence submitted by the plaintiff in this case must
be evaluated in light of the First Circuit’ s* perfunctory manner” standard, and itsreliancein Arroyov.
Sndicato de Trabajadores Packinghouse, AFL-CIO, 425 F.2d 281, 284 (1st Cir. 1970), on the
absence of evidence that the union “ever . . . made any judgment concerning the merits of [the

plaintiff’s| grievance.” A considered decision not to proceed to arbitration based on ajudgment that
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the grievance lacks merit, even if erroneous, does not constitute a breach of the duty of fair
representation. Bazarte, 429 F.2d at 872.

In order to show that hisgrievance was meritorious, the plaintiff offershisFMLA claim and an
assertion that his absence on October 13, 1998 would not have resulted in enough “points’ to alow
the defendant to discharge him under the terms of the collective bargaining agreement. Plaintiff’s
Motion at 910; Plaintiff’s Opposition at 18-19. As discussed above, the plaintiff has failed to
establish that hewas eligiblefor FMLA protection. The defendant disputesthe plaintiff’ sanalysis of
his “points’ status at the time of termination, Defendant’s Reply at 910, but it is impossible to
eva uate thisargument based on the evidence appropriately presented by the partiesin their statements
of materia facts. Significantly, the plaintiff offers nothing about how many “points’ he had been
assessed prior to thefirst grievance and reinstatement, whether any of those“ points’ carried over after
the reinstatement, how many “points’ would justify termination, or how many “points’ he had been
assessed asaresult of leaving early on October 12 and failing to report for work on October 13. The
plaintiff’ sonly attempt to provide factua support on thisissue appearsin his“supplementa” statement
of material facts, which may not be considered by the court. Seen. 1, supra. Evenif that document
had been properly presented, the factual presentation on this point is insufficient. Plaintiff’s
Supplementa Statement of Materia Factsre Motion for Summary Judgment 7. Accordingly, because
the plaintiff hasfailed to submit evidence that would allow areasonabl e factfinder to conclude that the
grievance alegedly abandoned by the Union was meritorious, he cannot prove that the Union breached
itsduty of fair representation, and the defendant is entitled to summary judgment onthe LMRA claim.

In addition to this failure, the plaintiff’ s submissions do not provide concrete, specific facts
that would allow the factfinder to draw areasonableinference of arbitrary actionin other respects. In

support of hisposition, the plaintiff offers paragraphs 12-14 of hisown affidavit, paragraphs 6-10 of

23



his supplementa affidavit, paragraph 6 of the Landry affidavit, paragraphs 513 of the Lestage
affidavit, pages 7-8, 23-40, 54 & 62 of the Parenteau deposition, Exhibit 3 to the Parenteau deposition
and Exhibit 19 to hisown deposition. Plaintiff’s SMF 11 13-15; Plaintiff’s Additional SMF 11 17-20.

Paragraph 12 of the plaintiff’ saffidavit provides no support for an allegati on of breach by the
Union. Paragraph 14 merely statesthe plaintiff’ s belief that the Union “failed in its representation of
me,” which is a conclusion rather than a statement of fact that would allow the drawing of such a
conclusion. See Doylev. Hasbro, Inc., 103 F.3d 186, 190 (1st Cir. 1996) (court need not accept bald
assertions and unsupportable conclusions in connection with a motion for summary judgment).
Paragraph 13 is also phrased in conclusory terms (the union “arbitrarily abandoned my grievance”)
and, while it establishesthat arequest for arbitration was not filed within the time limits, it does not
suggest any untoward reason for this conduct.

Paragraphs 6-10 of the plaintiff’ s supplementa affidavit primarily addressthe Union’ salleged
attemptsto conceal from the plaintiff itsfailureto request arbitration of hisgrievance. Thismaterial,
and the material in those paragraphsthat repeats the information in paragraphs 12-14 of the plaintiff’s
initial affidavit, does nothing to support the claim of breach based on arbitrariness.

Paragraph 6 of the Landry affidavit states Landry’s intent with regard to the wording on the
written grievance that was prepared on October 14, 1998 and has no relationship to the Union’s
failure to request arbitration of that grievance.

Paragraphs 5-13 of the Lestage affidavit merely establish the circumstances under which the
affiant became aware of the existence of the plaintiff’s grievance, the fact that arbitration of that
grievance had not been requested in atimely fashion and the Union’ s subsequent formal decision not to
proceed with the grievance given that omission. Nothing in these paragraphs could support a

conclusion that the failure to make atimely request was itself arbitrary.
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Pages 7-8 of the Parenteau deposition merely establish that the plaintiff’ s grievance wasfiled
on or about October 15, 1998. Pages 23-40 of this deposition, together with Exhibit 3, establish that
Parenteau informed the president of the Union on or about October 21, 1998 that the time limits had
been exceeded for Step 3 of the plaintiff’s grievance; that Parenteau created certain documents
regarding the plaintiff’ searlier grievance that resulted in hisreinstatement; that the arbitrator ordered
the plaintiff’ sreinstatement asaresult of that grievance; the circumstances surrounding the plaintiff’s
return to work; Parenteau’ sknowledge concerning the relevant events of October 12 and 13, 1998; and
Parenteal’ s memorandum concerning his termination of the plaintiff’s employment on October 14,
1998. Page 54 of the deposition establishesthat Parenteau has “information on whether therewerea
number of grievancesfiled by Local 669 which were not pursued to atimely conclusion ant thuswere
not eligible for arbitration.” Page 62 establishes that the Union did not serve anotice of arbitration
with respect to the plaintiff’ s October 15, 1998 grievance. None of thismaterial establishesanything
of relevanceto the allegation that the Union breached its duty other than the fact, already established,
that it failed to file atimely request for arbitration (Step 3).

Finally, Exhibit 19 to the plaintiff’s deposition is a letter from William B. Carver, a Union
representative, to Peter C. Buhler of the American Arbitration Association seeking hisassistancein
working out the amount of back pay due to the plaintiff asaresult of the arbitration award reinstating
him after the earlier grievance. Its possible relevance to a claim of breach of the duty of fair
representation with respect to the failure to seek arbitration of the later grievance is not apparent and
is not explained by the plaintiff.

Essentially, the plaintiff’ s submissionsrequire afactfinder to infer abreach of the duty of fair
representation merely from the fact that the Union did not present atimely request for arbitration of his

grievance. The caselaw discussed above does not support such an evidentiary leap. Under the First

25



Circuit’'s standard, the plaintiff has failed to provide evidence that would allow areasonable

factfinder to concludethat the failurein this case resulted from treatment of the plaintiff’ sgrievancein

aperfunctory manner. To so conclude on thisrecord would be to engage in unwarranted specul ation.
V. Conclusion

For the foregoing reasons, the plaintiff’smotion to strikeisDENIED. | also recommend that

the defendant’ s motion for summary judgment be GRANTED and the plaintiff’ s motion for summary

judgment be DENIED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’ sreport or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute a waiver of theright todenovorevievhby
the district court and to appeal the district court’s order.

Dated this 9th day of October, 2001.

David M. Cohen
United States Magistrate Judge
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